Wage and Hour Division, Labor

§784.119 Effect of natural factors on
named operations.

The various activities enumerated in
section 13(a)(5)—the catching, taking,
propagating, harvesting, -cultivating,
or farming of aquatic forms of animal
or vegetable life as well as ‘“the going
to and returning from work’’ are mate-
rially controlled and affected by the
natural elements. Similarly, the ac-
tivities of ““first processing, canning, or
packing of such marine products at sea
as an incident to, or in conjunction
with, such fishing operations’ are sub-
ject to the natural factors mentioned
above. The ‘“‘loading and unloading’ of
such aquatic products when performed
at sea are also subject to the natural
forces.

§784.120 Application of exemption to
“offshore” activities in general.

The expression ‘“‘offshore activities”
is used to describe the category of
named operations pertaining to the ac-
quisition from nature of aquatic forms
of animal and vegetable life. As origi-
nally enacted in 1938, section 13(a)(5)
exempted not only employees em-
ployed in such *“‘offshore’ or “‘trip’’ ac-
tivities but also employees employed
in related activities on shore which
were similarly affected by the natural
factors previously discussed (see
§784.103, and Fleming v. Hawkeye Pearl
Button Co., 113 F. 2d 52). However, the
intent of the 1961 amendments to the
Act was to remove from the exemption
the so-called onshore activities and
““leave the exemption applicable to ‘off-
shore’ activities connected with the
procurement of the aquatic products”
(S. Rep. 145, 87th Cong., first session, p.
33). Despite its comprehensive reach
(see 88784.105 and 784.106), the exemp-
tion, like the similar exemption is the
Act for agriculture, is ‘““meant to apply
only” to the activities named in the
statute (see Maneja v. Waialua, 349 U.S.
254; Farmers Reservoir Co. v. McComb,
337 U.S. 755).

§784.121 Exempt fisheries operations.

Employees engaged in the named op-
erations, such at ‘“‘catching’ or ‘“‘tak-
ing,”” are clearly exempt. As indicated
in §784.106, employees engaged in ac-
tivities that are ‘‘directly and nec-
essarily a part of”” an enumerated oper-

§784.123

ation are also exempt (Mitchell v. Trade
Winds, Inc., 289 F. 2d 278). The ‘“‘catch-
ing, taking, propagating, harvesting,
cultivating, or farming’’ of the various
forms of aquatic life includes not only
the actual performance of the activi-
ties, but also the usual duties inherent
in the occupations of those who per-
form the activities. Thus, the fisher-
man who is engaged in ‘‘catching’ and
“taking’” must see to it that his lines,
nets, seines, traps, and other equip-
ment are not fouled and are in working
order. He may also have to mend or re-
place his lines or nets or repair or con-
struct his traps. Such activities are an
integral part of the operations of
““catching” and ‘‘taking’ of an aquatic
product.

§784.122 Operations performed as an
integrated part of fishing.

Certain other activities performed on
a fishing vessel in connection with
named operations are, functionally and
as a practical matter, directly and nec-
essarily a part of such operations. For
example, maintenance work performed
by members of the fishing crew during
the course of the trip on the fishing
boat would necessarily be a part of the
fishing operation, since the boat itself
is as much a fishing instrument as the
fishing rods or nets. Similarly, work
required on the vessel to keep in good
operating condition any equipment
used for processing, canning, or pack-
ing the named aquatic products at sea
is so necessary to the conduct of such
operations that it must be considered a
part of them and exempt.

§784.123 Operations
fishing equipment.

On the principle stated in §784.122 the
replacement, repair, mending, or con-
struction of the fisherman’s equipment
performed at the place of the fishing
operation would be exempt. Such ac-
tivities performed in contemplation of
the trip are also within the exemption
if the work is so closely related both in
point of time and function to the ac-
quisition of the aquatic life that it is
really a part of the fishing operation or
of ““‘going to * * * work.”” For example,
under appropriate facts, the repair of

performed on
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